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Virginia Development Co. v. Rich Patch Iron Co.* 

Supreme Court of Appeals : At Richmond. 

November 22, 1900. 

1. Bills of Exception — Signing after adjournment of term. After final judg- 

ment at law and the adjournment of the term, the judge of the court has no 
power to sign bills of exception to rulings made during the trial, although it 
be done by agreement of counsel and by leave of the court entered of record 
during the term. Such bills are no part of the record, and the fact that they 
were signed in vacation appearing in the record here, this Court will take 
notice of it ex mero molu. 

2. Bills of Exception — Signing after term — How leave reserved. In order to 

give to a court at a subsequent term authority to sign a bill of exception in a 
case tried at a previous term, some control must be reserved over the ase by 
the court during the term of trial, as by failure to enter judgment, or entering 
a motion for a new trial and continuing it until the next term, or by leave 
reserved to sign a bill of exception on or before a particular day of the next 
term, and the presentation of the bill for signature in accordance with the 
terms of the leave reserved. 

Error to a judgment of the Circuit Court of Alleghany county, ren- 
dered September 1, 1899, in an action of assumpsit, wherein the plain- 
tiff in error was the plaintiff, and the defendant in error was the defen- 
dant. Affirmed. 

The opinion states the case. 

I'hlegar & Johnson, f E. M. Pendleton and W. B. Kegley, for the 
plaintiff in error. 

R. L. Parrish & Son, for the defendant in error. 

Keith, P. , delivered the opinion of the court. 

The final order in this case shows that the jury returned the follow- 
ing verdict: 

" We the jury upon the issue joined, find for the defendant in the sum of 
$1,754.81, with legal interest thereon from the loth day of October, 1897, until 
paid." 

Thereupon the plaintiff moved the court to set aside the verdict and 
grant it a new trial on the ground that it was contrary to the law and 



* Reported by M. P. Burks, Slate Reporter. 



tBy request of his associate counsel, the statement Is made that Judge Phlegar 
was not of counsel in the lower court. 



550 6 VIRGINIA LAW REGISTER. [Dec, 

the evidence, which motion the court overruled, " to which ruling of 
the court, overruling its motion to set aside the verdict of the jury, and 
grant it a new trial, as well as to sundry rulings of the court upon the 
trial of the cause, the plaintiff excepts ; and by agreement of counsel, 
and for reasons appearing to the court, leave is hereby given the 
plaintiff to file bills of exception within sixty days from the rising of 
the court — such bills to have the same effect as if signed, sealed, 
enrolled and filed during the present term. Whereupon it is con- 
sidered by the court that the defendant recover against the plaintiff 
the sum of seventeen hundred and fifty-four dollars and eighty-one 
cents ($1754.81), with legal interest thereon from the 15th day of 
October, 1897, until paid, and its costs by it in this behalf expended." 
The following order entered in vacation on the 16th day of October, 
1899, appears in the record: 

" Virginia Development Company v. Rich Patch Iron Company. This day came 
the parties by connsel, and the plaintiff tendered its five bills of exceptions, Nos. 
1, 2, 3, 4 and 5, and by consent of parties they are signed and made a part of this 
record. 

"The clerk of the Circuit Court of Alleghany county, will enter this order in 
his law older book. S. H. Letcher. 

The bills of exceptions referred to in the foregoing order are as follows :" 

Then come in order the several bills of exceptions so signed by the 
Judge in vacation. 

The first question which presents itself for our consideration is, can 
bills of exceptions be signed by the Judge of a court in which a trial 
at common law takes place after the court has adjourned ? 

No exception or objection to the consideration of the bills of excep- 
tions appearing in the record has been made by counsel, but as the 
record discloses the fact that the bills of exceptions were signed in 
vacation, it presents for consideration a question which goes to the root 
of our jurisdiction, and is therefore one which it is our duty to decide 
before proceeding further in the case. 

It appears that a final judgment was entered and that the court 
adjourned without having signed, and made part of the record, bills of 
exceptions taken to the rulings made during the progress of the trial. 
No control over the judgment is reserved in the judgment. It is final 
and complete, unless power to add to the record is conferred upon the 
Judge in vacation by the following language embodied in the order: 
"By agreement of counsel and for reasons appearing to the court, 
leave is hereby given the plaintiff to file bills of exception within 60 
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days from the rising of the court, such bills to have the same effect as 
if signed, sealed, enrolled and filed during the present term." 

The subject of signing bills of exceptions has been carefully con- 
sidered in this court in sevei'al cases, and the principles by which we 
are to be guided seem to be well settled. 

In Winston v. Giles, 27 Gratt. 530, it appears that the plaintiff 
excepted to the opinion of the court given against him upon the trial 
of the cause, and leave was given him until the first day of the next 
term to file his bills of exception. During the following term, and 
after the first day thereof, bills of exception which appear to have 
correctly stated the evidence were presented to the court, but the 
defendant by his counsel objected to the signing of them on the ground 
that the record was closed and that the court had no power to re-open 
the same, which objection of the defendant being maturely considered, 
was sustained, and the court refused to sign the said bill; the court 
certifying " that the judgment to which the plaintiff excepts was ren- 
dered on Saturday, December 23, 1871; that the court finally 
adjourned for that term on December 27, 1871, and did not sit upon 
December 25, 1871 ; that the present term of this court began on the 
5th day of February 1871, and that the bill of exceptions, now 
tendered for signature was handed to defendant's counsel some two 
weeks before this date." 

The court in that case considered the following propositions : "Can 
a bill of exceptions to an opinion of the court given on the trial of the 
cause be signed by the court after the end of the term during which 
final judgment is rendered in the cause ; at least, unless the parties to 
the cause consent to such signature ? And secondly, if that can be 
done at all, and a day is named by the court in a succeeding term for 
tendering and signing such a bill, which, however, is not accordingly 
tendered, and of course is not signed on that day and no notice is then 
taken of the matter, must the court sign a bill tendered on a later day 
of the term, even though such bill correctly state the facts of the case 
and the opinion of the court, to which the exception applies? " It 
was held that ' ,- in the absence of any special statute, or any authori- 
tative decision or settled and established practice on the subject, such 
as exists in some other states, a bill of exceptions to an opinion given 
by the court on the trial of a cause ought to be rendered at least before 
the end of the term during which the final judgment in the cause is 
rendered. A bill of exceptions, when duly tendered and signed, 
becomes a part of the record in the cause, and cannot therefore be 



552 6 VIRGINIA LAW REGISTER. [Dec, 

properly or regularly added to the record of a cause after that cause is 
ended by final judgment therein, and after the power of the court 
over it is ended by the close of the term of the court, during which the 
judgment is rendered. The rule at common law is, that during the 
term wherein any judicial act is done, the record remains in the breast 
of the judges of the court and in their remembrance, and therefore 
the roll is alterable during that term as the judges shall direct ; but 
when that term is past, then the record is in the roll and admits of no 
alteration, averment or proof to the contrary." 

The principle established by that case and that of Telegraph Co. v. 
Hobson, 15 Gratt. 122, is that exception should be taken at the time 
when the ruling is made, so as to give notice of it to the adverse party, 
and "that, on being properly taken at the time, a formal bill of 
exceptions may be drawn up and tendered by the exceptant at such 
time afterwards, during the same term, as may be prescribed or allowed 
by the court. Convenience seems to require this measure of indul- 
gence, but does not seem to require more, and to give more would cre- 
ate dangers and difficulties, which are obvious, and ought to be avoided 
if possible without encountering greater evils." 

The opinion in Winston v. Giles goes on to show that the power of a 
court to sign bills of exception and make the facts therein stated a 
part of the record is not derived from the common law, but is of stat- 
utory origin. Our statute upon the subject was taken from that of 
Westminster 2, 13 Ed. 1, chap. 31, and it has "continued upon our 
statute book in the same quaint language, which, by successive changes 
in our judicial system, had become very awkard, and to some extent 
unintelligible, down to the period of our revision in 1849, when it was 
materially modified and curtailed by the revisors, and the law as it 
now stands in our Code was recommended by them and adopted by the 
legislature. There is nothing in the law as it stood in the Code of 
1819, which seems to afford any warrant for the idea, that it author- 
ized a bill of exception to be tendered to the court after the end of 
the term at which the judgment complained of was rendered. It is 
said that the law prescribed no period for tendering the bill, which 
might therefore be tendered at any convenient time. But the very 
nature of the case implied that the bill should be tendered at the same 
time, or at least during the same term, at which the judgment was 
rendered. The bill was to be a part of the record, which would be 
unalterable and unamendable by the same court, except for a clerical 
error, after the end of the term. It was therefore unnecessary 



1900.] VA. DEVELOPMENT CO. V. RICH PATCH IRON CO. 553 

expressly to name what was so plainly implied. We think that the 
early and leading case of Wright v. Sharp, 1 Salk. R. 288, decided 
by Lord Chief Justice Holt, shows that this was the then construction of 
the statute. But if there could be any doubt about the construction 
of that statute, there ought, we think, to be none in the construction 
of the law as it now stands in the Code. The words of it are : ' In 
the trial of a case at law in which an appeal, writ of error or superse- 
deas lies to a higher court, a party may except to any opinion of the 
court and tender a bill of exceptions, which (if the truth of the case 
be fairly stated therein) the judge or justices, or the greater part of 
those present, shall sign; and it shall be a part of the record of the 
case.' In the trial of a case a party may except and tender his bill 
of exceptions. Not after the trial, and at another and different term, 
after the case had been ended. The trial may be considered as last- 
ing during the term at which it occurred for the purpose of completing 
the record by signing bills of exception in the case, but not during a 
succeeding term." 

The case from which we have quoted so extensively establishes 
beyond controversy that the power under consideration is of statutory 
origin, and that by the terms of our statute it could not be exercised 
after the end of the term at which a final judgment was rendered ; that 
in order to give to a court at a subsequent term authority to add to the 
record by signing a bill of exception, some control must be reserved 
over the case by the court in term, as by failure to enter a judgment, 
by entering a motion for a new trial and continuing it until the next 
term, or by leave reserved to sign a bill of exception on or before a 
particular day of the next term, and the presentation of the bill of 
exception for signature in accordance with the terms of the leave 
reserved. 

In Cromwell v. Moses, 78 Va. 673, it is said that bills of exception 
" cannot be properly or regularly added to the record of a case after 
that case has been ended by a final judgment rendered therein, and 
the power of the court over the record has terminated by the close of the 
court in which the trial is had, is a matter now generally understood." 

In Hudgins v. Simon, 94 Va. 659, this subject was considered by 
this court, the authorities reviewed, and it was held that "where 
points are saved during the progress of the trial of an action at law, 
the formal bills of exception may be written out and signed at the 
term at which the judgment is rendered, although that be after the 
terra at which the verdict was rendered. " 
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The signing of bills of exception so as to make them a part of the 
record is a judicial act, and such a judicial act as the court itself was 
powerless to perform even during the term at which the judgment was 
rendered, or at any time. The power of a court to do so, as we have 
seen, is derived from and is measured by the statute, and neither in 
Telegraph Co. v. Hobson, nor in Winston v. Giles, supra, where this 
subject is so exhaustively considered, is there a suggestion that the 
judge in vacation is within the letter or spirit of the statute, or that 
by consent he could be clothed with power to add to the record in a 
case which had been closed by a final judgment. 

From what source is the power to do so derived ? Not from the 
statute, for the statute, as is shown in Winston v. Giles, contemplates 
that the signature of the judge shall be affixed during the trial; not by 
virtue of any vigor imparted to it by leave emanating from the court, 
for it will hardly be contended that the court can delegate the 
exercise of any of its functions to an individual, and the judge in 
vacation is no more the court, except as to such powers as are ex- 
pressly conferred upon him by statute, than any other citizen; not 
by consent of parties, for consent of parties does not confer jurisdic- 
tion. 

In Tyson v. Glaize, 23 Gratt. 799, it is held that a circuit court 
has no authority to make a decree or render a judgment in vacation, 
except such decrees and orders as are authorized by statute, and the 
consent of parties cannot give jurisdiction. 

That was a case in chancery which coming on to be heard during a 
term of the court, it was by consent of parties ordered that the cause 
be submitted to the court, and that its decision should be entered in 
vacation as of the last day of the term. 

Here we have the consent of the parties, and the decree of the court 
conferring upon the judge in vacation authority to enter a decree in 
chancery, and we have the unanimous opinion of this court, "that 
judges have no jurisdiction to perform any judicial function in vacation 
except where the power is expressly conferred, as to grant injunctions 
and appeals, to hear motions to dissolve injunctions, to direct accounts, 
and to perform such other functions as are expressly authorized by 
law. And no power being conferred by statute, when the decree in 
this cause was entered, to pronounce and enter decrees in vacation, 
and consent of parties or their counsel not giving jurisdiction, the 
court is of opinion that the order made in the cause, directing the 
decree to be made and entered in vacation, was erroneous; and that the 
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supposed final decree made and entered in pursuance of such order, is 
not the decree of the court." 

It appears that in the case of Davis v. Poland, 92 Va. 225, the 
bills of exception were signed in vacation, as was done, in the case 
before us; that a writ of error was awarded, and that case heard and 
reversed in this court. 

A uniform and long-continued practice is entitled to much consider- 
ation. As was said in Brown v. Epps, 91 Va. 729 : "Where it 
appears that courts of all grades in the State, from justices of the 
peace to this court, have gone on uninterruptedly for many years to 
exercise jurisdiction under a statute, and that during all that time 
there has been no doubt entertained nor question raised as to the con- 
stitutionality of the law — when all this has been done in the presence 
of an able and inquisitive bar — a strong presumption is raised that 
the attack has not been made upon the constitutionality of the law, 
because, in the judgment of the courts and of the profession, no such 
ground of objection existed." 

Courts must rely upon the intelligent scrutiny by counsel of the 
records under investigation to call attention to errors committed, or to 
any departure or deviation from established modes of procedure. 
In the case at bar, and in that cited, the court was deprived of this 
most essential aid to the administration of justice. Counsel were pre- 
cluded by previous arrangement from making objection to the manner 
in which the bills of exceptions in the case cited from 92 Va. were 
authenticated, and in that case it escaped the attention of the court. But 
apart from all this, the fact that bills of exception have been signed 
in vacation in one county, or even though it should be made to appear 
that it had been done in other counties, cannot be deemed to have 
established a practice that would overcome the plain and positive 
decisions of this court upon the law. While, therefore, it is a matter 
of regret that our attention was not sooner directed to the question, 
our conclusion cannot be influenced by the fact that in other cases 
under the circumstances disclosed we failed to discover a defect which 
we are constrained to hold in this case is fatal. 

We have been forced to the conclusion that the leave of court to 
that end, reinforced by consent of parties, cannot confer authority 
upon the judge in vacation to sign a bill of exceptions and make it a 
part of the record. Eegarding it as a jurisdictional question, we have 
felt it our duty to examine and decide it, though not presented to us 
by counsel and though in contravention of the agreement among them. 
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The course of procedure is established by law, and it is our duty to see 
that it is observed until the legislature in its wisdom shall see fit 
to change that course of procedure by statute. It is not a question of 
expediency. It is a question of power, and is with regret that we have 
reached the conclusion that the bills of exception copied into the record 
are not properly authenticated and cannot be considered. 

No error appearing in the record the judgment of the Circuit Court 
is affirmed. Affirmed. 

NOTE. — The single point decided in this case is, that a bill of exceptions can- 
not be signed in vacation, even by consent of parties — and if the fact that it was so 
signed appear on the record, the appellate court will of its own motion refuse to 
consider it. 

The ruling is of vital interest in those circuits where such a custom has pre- 
vailed. 

The power to sign such bills in vacation is extremely convenient, particularly 
in the circuit courts which meet but two or three times a year— and no reason is 
perceived why the necessary authority should not be conferred on the judges of 
those courts by statute. 

There will doubtless be diversity of professional opinion as to the correctness of 
the decision, in view of the consent feature present in the case, and the effect of 
consent as taking away error, expressed in the maxim modus et convenlio vineunl 
I egem. 

The decision really turns upon the question whether the error was jurisdictional 
or not. Consent may waive error, but it cannot confer jurisdiction inherently 
lacking. The appellate court holds that the error was jurisdictional. But as the 
lower court had complete jurisdiction of the subject matter, and as the signing of 
the bill of exceptions was merely a part of the procedure in the cause — a step 
which, if the court had refused to take at the proper time and in the proper way, 
the judge might have been compelled to take in vacation, by madamus (Collins v. 
Chfislum, 92 Va. 73, 2 Va. Law Reg. 103, and note by Judge Burks) — there is 
much room for argument contra. 

We are much impressed, however, with President Keith's strong presentation, 
and the authorities supporting it, and are not prepared to dissent from the con- 
clusion announced. 

It should be noted that the court does not disapprove, but on the contrary 
sanctions, the practice of continuing the cause until the next term, in order that 
the bills of exception may be prepared — the record thus indicating that no final 
judgment has been entered, but that the court still retains control of the cause. 



